LE€T CITIZEN ENERsncal Retorm
April 7, 2025

Superintendent Adrienne A. Harris

New York State Department of Financial Services
1 State Street

New York, N.Y. 10004

Re:  Response to Proposed Rule 3 NYCRR 120 — Compliance With Banking Law § 28-bb
Dear Superintendent Harris:

Public Citizen and Americans for Financial Reform Education Fund strongly support the
New York State Department of Financial Services’ (DFS) proposal to evaluate nonbank
mortgage lenders in New York based on their performance in meeting the credit needs of the
communities where they operate. All mortgage lenders in New York must provide equitable
access to credit, particularly to low- and moderate-income (LMI) communities. This proposed
rule is an important step in furthering this goal, which is crucial to the public interest and the
DFS’s mission.

1. This rule is necessary to prevent redlining and lending discrimination, particularly as
nonbanks expand their market share in mortgage origination

The landscape of mortgage lending has changed significantly since the global financial
crisis, with mortgage origination moving from bank lenders to nonbank lenders at a rapid pace.
In 2008, nonbank lenders accounted for 39 percent of mortgage originations, but since 2022,
nonbank lenders have originated over two thirds of all U.S. mortgages.' This rule is a necessary
step to align regulation with structural changes in the financial system. A two-tiered system
where nonbank mortgage lenders face less oversight in providing equitable access to credit
means a large portion of overall mortgage lending faces a supervisory gap. Application of
Community Reinvestment Act (CRA) requirements to nonbank mortgage lenders will not only
give necessary attention to the credit needs of all communities, but also help level the playing
field for all financial institutions engaging in mortgage lending statewide.

As with banks, nonbank mortgage lenders benefit significantly from the support federal
government programs provide to the mortgage market and in turn should bear the same
responsibilities in providing benefits to the communities they serve. According to the Financial
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Stability Oversight Council (FSOC), mortgages originated by nonbank lenders are
overrepresented in securitizations by Government Sponsored Enterprises (GSEs) such as Fannie
Mae and Freddie Mac. Since 2022, nonbank mortgage lenders have originated 66 percent of the
mortgages in GSE securitizations and 84 percent of the explicitly government backed mortgages
in Ginnie Mae securitizations.” The ability of nonbank lenders to move risk off their balance
sheets, while collecting fees for mortgage servicing, is key to the successful business model of
these firms. Federal support for mortgage markets is premised on the idea that increasing the
availability of mortgage credit is an economic good for families and communities. It is the
responsibility of regulators supervising firms extending mortgage credit to ensure these
economic benefits are conferred to all, including LMI communities and communities of color.

A 2019 study by the National Community Reinvestment Coalition found that traditional
banks made a greater percentage of loans, a higher percentage of conventional refinance and
home improvement loans, and a higher percentage of government-insured home purchase
lending to LMI borrowers and census tracts than non-banks.* A 2021 DFS report also found that
nonbank mortgage lenders in Buftfalo, N.Y. conducted little engagement with nonwhite
borrowers and made little effort to track how well they were serving communities of color,
resulting in a significant nonbank underrepresentation in the mortgage market as compared to
banks.* One in 12 of the 140 registered mortgage bankers have settled or are facing scrutiny for
allegedly discriminatory practices across the United States.’
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1l.  The application of a lending test and a service test to nonbank mortgage lenders is
appropriate

This rule would require nonbank mortgage lenders to undergo an evaluation of their
lending activities (lending test) as well as an evaluation of their effectiveness in serving the
communities in which they operate, including through community development services,
community outreach, and educational programs (service test). We support the application of both
tests to nonbank mortgage lenders.

As is required of bank lenders, nonbank mortgage lenders should be evaluated on their
record of helping to equitably meet the credit needs of the communities in which they operate.
This should include an evaluation of the geographic distribution and pricing and terms of home
purchase, home improvement, and home refinance loans across low-, moderate-, middle-, and
upper-income communities; the distribution of loans to low-, moderate-, middle-, and
upper-income borrowers; the lenders’ use of innovative or flexible underwriting or lending
practices to meet the credit needs of LMI individuals; and the distribution of loans across HMDA
categories, disaggregated by gender and race of borrower. Additionally, lenders that engage in
practices that do not serve or otherwise harm underserved communities should perform poorly
on the lending test under this rule. Supervisor evaluation of a firm’s mortgage lending should be
consistent across lender types.

The service test currently applied to banks is also appropriate for nonbank lenders. While
some criteria applied to banks, such as the geographic distribution of bank branches, may not be
appropriate for nonbank lenders, the criteria outlined in this rule, including the extent to which a
lender provides community development services tailored to meet the needs of LMI geographies
and individuals, are suitable for evaluating nonbank mortgage lenders. As is the case with the
lending test, the service test should also be applied consistently across lender types.

This rule takes appropriate steps to consider the structural differences between mortgage
lending conducted by banks and mortgage lending conducted by nonbank lenders. Unlike banks,
nonbank lenders often do not have branches, meaning assessment areas cannot be delineated
based on the location of bank branches. We support the requirements of Section 120.5 of this rule
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to apply the rule’s lending test and the service test requirements to branchless lenders as well as
the DFS’s rationale in determining assessment areas of branchless lenders.

1. This rule should consider climate change impacts to the accessibility and availability of
mortgage credit

Improving equitable access to mortgage credit is even more urgent and essential in the
context of the escalating climate crisis. Federal Reserve Chair Jerome Powell drew attention to
the impacts of climate change on the availability of mortgage credit and other financial services
at a hearing before the U.S. Senate Committee on Banking, Housing, and Urban Affairs in
February of this year, testifying “If you fast forward 10 or 15 years, there will be regions of the
country where you can’t get a mortgage, there won’t be ATMs, banks won't have branches and
things like that.”® While some financial institutions are seeking to manage their risks by
withdrawing from climate vulnerable communities, this strategy deprives communities of
essential financial services that they need to build climate resilience, risks violations of fair
lending laws, exacerbates economic and racial inequality, and threatens financial stability.
Supervisors must be attuned to these dynamics and ensure that risk management by lenders does
not violate the objectives of this rule and that lenders do not use climate risk as an excuse for
discrimination.

The impact of climate change on the availability of credit is not experienced equally by
all communities. Bluelining, or the practice of limiting credit creation and investment in
climate-vulnerable areas, often leads to financial exclusion for low-income communities and
communities of color.” Due to a history of systemic exclusion, including redlining, low-income
communities and communities of color are overrepresented in climate-vulnerable areas. This
means that the same communities which need the most investment to build resilience and adapt
to climate change are often the least able to afford or access capital for these investments. For
example, flood maps reveal that, in two-thirds of states, neighborhoods of color shoulder more
undisclosed flood risk than the state average.® Bluelining can exacerbate existing inequalities,
creating further financial exclusion for communities that already face systemic barriers to
traditional finance, including credit access and homeownership that are critical to wealth
building.
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Given the disproportionate impacts of climate change on LMI communities and
communities of color and the ways these impacts exacerbate existing credit barriers, this rule
should incentivize nonbank lenders to support climate change adaptation and mitigation
activities that are needed to protect these homes. These activities include but are not limited to
home hardening, greening infrastructure such as green roofs, installation of solar, home
electrification, and energy and water efficiency measures. Affordable financing to support these
activities in LMI communities and communities of color should qualify under this rule.
Likewise, a lender’s efforts to conduct educational outreach in LMI communities and
communities of color about the availability of climate adaptation- and mitigation-related loans as
well as a lender’s efforts to target such loans to these communities should also be a part of a
lender’s performance evaluation under this rule. The DFS should consider issuing a mortgage
banker-specific industry letter for activities that contribute to climate mitigation and adaptation
as it did for banking institutions in 2021.

To help direct these activities and products to provide the intended benefits for the served
communities, the DFS should consider demographic data in connection with these activities
under the performance test. Activities that contribute to bluelining or employ predatory practices
should negatively impact a lender’s performance. Robust consumer protections for green lending
products are vital to delivering the intended positive outcomes for vulnerable consumers and
communities and effectively mitigating climate change. Without thoughtful safeguards,
consumer demand for these products may expose households to predatory financing, unsuitable
products, and fraud. When reviewing green lending products and programs offered by mortgage
bankers, the DFS should consider, among other things, transparency, marketing practices,
contract terms, and whether lenders have designed financial products that are sufficiently
accessible and affordable, and being offered in an equitable way.'°
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V. Additional Considerations

This rule should clarify that evidence of patterns or practices that deny, disadvantage or
limit access to credit in LMI areas or communities of color, including failure to comply with the
Fair Housing Act, or other civil rights violations by covered entities will negatively impact the
score of lenders evaluated under this rule. Section 120.4(d)(1) of the rule should be amended to
state that evidence of these discriminatory or other illegal patterns or practices will adversely
impact not only the department’s evaluation of a lender’s performance under this rule, but also
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the lender’s rating. Likewise, Section 120.7(b)(5) of the rule should be amended to state that a
lender's rating on the lending test “will,” rather than “may,” “be adversely affected by harmful
practices such as those intended to discourage application for or extension of credit offered by
the mortgage banker or which may result in harm to low- and moderate-income individuals.”

The DFS should consider whether the suggested repercussions for lenders that are
noncompliant with this rule are sufficient, or should be strengthened. As with bank lenders
covered under the CRA, nonbank lenders will not face penalties for poor performance under this
rule. Instead, the superintendent will consider the lender’s record of performance when
evaluating a lender’s application to open, maintain, or close a branch office and when evaluating
a change of control application. The DFS should maintain the language in the statute,' and
consider what additional points of intervention are necessary to accomplish the goals of the
statute, particularly for branchless lenders who will not seek approval to open and maintain
branch offices. Unlike other lenders, branchless lenders will be able expand their geographic
reach even if they perform poorly under this rule. This creates an enforcement discrepancy
between lender types and limits the DFS’s ability to incentivize compliance with this rule.

Further, the DFS should assess whether the migration of mortgage lending from banks to
nonbanks is impacting investments in community development activities. While banks are
incentivized under the CRA to make investments in the ILMI communities in which they
operate, including by financing affordable housing development, disaster cleanup efforts, and
municipal infrastructure projects, nonbank mortgage lenders have no such community
investment requirements or incentives. While the scope of products offered by nonbank
mortgage lenders may limit the types of community investments they can make when compared
to banks, the DFS should consider ways to increase community investments from entities
covered under this rule as well as additional measures to incentivize investments in community
development activities from all institutions it supervises.

Thank you for your attention to this important issue. Please reach out to Elyse Schupak
(eschupak(@citizen.org) and Anne Perrault (aperrault@citizen.org) at Public Citizen and Kelsey
Condon (kelsey@ourfinancialsecurity.org) at Americans for Financial Reform Education Fund
with any questions.

Sincerely,

Public Citizen
Americans for Financial Reform Education Fund

"' NY Banking Law § 28-BB(1) (“or on any other application or notice to which the superintendent of financial
services shall by rule or regulation make applicable the provisions of this section”).
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