April 4, 2025

The Honorable Pamela Bondi The Honorable Abigail Slater
Attorney General Assistant Attorney General
U.S. Department of Justice Antitrust Division
950 Pennsylvania Avenue NW U.S. Department of Justice
Washington, D.C. 20530 950 Pennsylvania Avenue NW

Washington, D.C. 20530

The Honorable Michelle Bowman The Honorable Rodney E. Hood
Acting Vice Chair for Supervision Acting Comptroller
Board of Governors of the Federal Reserve System  Office of the Comptroller of the Currency
20th Street and Constitution Avenue NW 400 7th Street SW
Washington, D.C. 20551 Washington, D.C. 20219

Dear Attorney General Bondi, Assistant Attorney General Slater, Acting Vice Chair Bowman,
and Acting Comptroller Hood,

We write regarding Capital One Financial Corporation’s (“Capital One”) plan to acquire
Discover Financial Services (“Discover”). Recent reports suggest the Department of Justice
(DOJ) does not see “sufficient competition concerns” to block this deal.! And since the
companies announced the deal on February 19, 2024, the Federal Reserve Board and Office of
the Comptroller of the Currency (OCC) have failed to faithfully execute the law and investigate
this anticompetitive deal.> We urge you to block the deal,* disregard divestiture proposals,’ and
release the DOJ’s competitive factors report to the public —including any from the previous
administration. While we applaud the state of New York’s probe® and a potential state-led
lawsuit,’ this deal and the horizontal and vertical anticompetitive effects in credit cards, banking,
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and payment network markets would be felt by customers and merchants throughout the country.
As such, we urge you to enforce the antitrust and banking laws to protect competition and
ultimately the public. We also urge the state Attorneys General to enjoin the deal.

The proposed $35.3 billion Capital One-Discover deal would not only reduce competition in the
specific markets outlined below, it would also further entrench Capital One’s market power,®
allowing the company to exploit its conflicts of interest and dominant position to engage in
anti-competitive practices that hurt the public. Capital One routinely abuses the market power it
already has while simultaneously proving the company is unwilling to follow the law, also
detailed below.

Market Concerns

1. Credit Cards
Capital One’s acquisition of Discover would only further consolidate the credit card market,’
making the company the largest credit card lender in the country with over $200 billion in
outstanding debt.'® This also includes creating a monopoly for individuals with nonprime credit
scores, as nearly one-third of outstanding credit card loans to customers with nonprime credit
scores would be held by Capital One.' The company could abuse its market power to raise
interest rates or worsen terms, as nonprime borrowers cannot simply switch to a new card."
Indeed, buying up Discover’s credit card issuer business is “increasing [Capital One’s] scale
where it matters.”"?
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At a time where credit cards “have never been this expensive,”'* Americans have a record high
$18 trillion in household debt and increasing delinquencies,'> and nonprime cardholders are
charged 30 to 40% per dollar borrowed, ' the credit card market should not be further
consolidated. Capital One is already one of the most expensive credit card issuers — as larger
banks charge higher interest rates than smaller banks — and eliminating another option for
consumers will only entrench Capital One’s dominance and ability to squeeze consumers with
higher fees and interest rates.!” Additionally, both Capital One and Discover have a history of
alleged illegal deceptive marketing and debt collection practices,'® revealing that the companies
abuse their market power and are unwilling to comply with the law.

II.  Banking
Bank regulators and the DOJ have failed to rein in consolidation in the banking sector. In the past

three decades, the number of banks in the U.S. has significantly declined from 15,000 in 1990 to
4,000 in 2023," while the share of bank deposits held by the largest financial institutions has
increased from 10% to 36%.%° Today, the six largest banks control more assets ($13.6 trillion)
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than all other banks combined.?' This unchecked consolidation has led to higher prices and
increased fees, bank branch closures and job cuts, less access to credit and lower deposit rates,
increased risk for individuals and the financial system, and underperforming share performance
and shareholder returns.? This includes Capital One, which was recently sued by the Consumer
Financial Protection Bureau (CFPB) for allegedly cheating customers out of more than $2 billion
in interest payments for bank accounts.” Many of these customers belonged to ING Direct USA
before Capital One acquired the company, rebranded ING Direct’s popular savings account, and
prevented their employees from informing these customers about a similarly named product with
a higher interest rate.>* Although new CFPB leadership recently withdrew the suit, it is clear
regulators should keep a close eye on the company.”

Allowing the Capital One-Discover deal to proceed would only further exacerbate the harms of
bank consolidation. Capital One is currently the ninth-largest bank, and the deal would make it
the sixth-largest.?® Indeed, Capital One wants to acquire Discover in order to “increase [] scale ...
[and] compete with the nation’s largest banks.””” However, the merge-to-compete argument fails
to hold up to reality and legality,?® as these deals result in broken promises that fail businesses,
consumers, and workers, and the Supreme Court has explained that “[p]ossible efficiencies...
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cannot be used as a defense to illegality."* Capital One has failed to implement community
benefits commitments and repeatedly shut down branches, laid off employees, and reduced credit
offerings following mergers and acquisitions, despite promising to maintain a geographic
presence in these areas,’ revealing once again the company is abusing its market power.

1ll.  Payment Networks
The payment network industry — which connects credit card holders, banks, and merchants®' — is

highly concentrated. Visa and Mastercard dominate with over 80% market share, while
American Express and Discover hold under 20%.** The payment network market has high
barriers to entry and strong network effects that prevent new competitors from entering the
market. The last time a major network entered the market — Discover — was in 1984.% By
acquiring a payment network, Capital One will no longer need to rely on Visa or Mastercard’s
payment networks, which are costly for the company. Instead, Capital One will be able to charge
others to use their high-priced payment network.**

Acquiring Discover will also allow Capital One to exploit a Federal Reserve created loophole
and circumvent the 2010 Dodd Frank Act’s Durbin amendment. This law requires debit card
issuers to offer multiple unaffiliated networks (i.e., Visa, Discover) on their cards to incentivize
price competition, and caps the debit card interchange prices set by networks.* The Federal
Reserve exempted vertically integrated “three-party systems” from this amendment, which
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allows card issuers that are also payment networks — American Express and Discover — to not
charge the issuer (itself) a transaction fee.*® Capital One plans to move its entire debit card
business from Mastercard to Discover almost immediately to exploit this loophole,’” allowing the
company to have an “unfair [pricing] advantage” over its competitors.*® Capital One’s
acquisition of Discover would facilitate regulatory evasion of the Durbin amendment that would
substantially lessen competition and give Capital One the ability to raise prices for consumers
and merchants.

Antitrust Law & Merger Guidelines
The Clayton Act prohibits mergers and acquisitions whose impact “may be substantially to

lessen competition, or to tend to create a monopoly.” Capital One wants to acquire Discover not
only to bolster its banking dominance and take the top spot as credit card issuer, but ultimately to
become “a more diversified, vertically integrated global payments platform.”™ If approved, this
deal would result in less competition and bolster Capital One’s dominance.

The Capital One-Discover deal may also violate several of the guidelines in the joint Department
of Justice-Federal Trade Commission 2023 merger guidelines.*' These guidelines outline how the
agencies enforce antitrust laws, and they have received bipartisan support** and have already
been applied by multiple judges.* The acquisition is in concentrated markets,* which may be

36 See, e.g., Darryl E. Getter, “Regulation of Debit Interchange Fees,” Congressional Research Service, May 16,
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37 Transcript: Conference call held by Capital One Financial Corporation and Discover Financial Services on
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“trending towards” consolidation.*® The acquisition also involves a multi-sided platform, whose
control may entrench [Capital One’s] market power in an adjacent market position.*

Attempts to Assuage Enforcement
The DOJ, Federal Reserve, and OCC should reject Capital One’s attempts to assuage
competition concerns.*” A potential divestiture of “part of Discover card portfolio”* would not
address anti-competitive concerns in all aforementioned markets, nor would a divestiture stop
Capital One from further entrenching its’ dominant position. Additionally, divestitures are not
“adequate ... [at] preserving competition,”® and are not required under antitrust law. Instead,
enforcers must block anticompetitive mergers outright.

Given the aforementioned concerns, we urge you to block this anticompetitive merger, and reject
Capital One’s insufficient attempts to address competition concerns. We also urge for the public
release of the DOJ Antitrust Division’s competitive factors report once submitted to the bank
regulators —including any under the previous administration— to ensure transparency and
accountability for the American people and their elected representatives. Additionally, state
Attorneys General must enjoin this deal.

Sincerely,

American Economic Liberties Project
Americans for Financial Reform Education Fund
National Community Reinvestment Coalition
Public Citizen

* See, e.g., Guideline 7, hitps://www justice.gov/d9/2023-12/2023%20Merger%20Guidelines.pdf.

4 See, e.g., Guideline 9, https://www.justice.gov/d9/2023-12/2023%20Merger%20Guidelines.pdf.
47 The Trump Organization recently sued Capital one over alleged debanking practices. If Capital One settles, we

also urge you to set thls 1nf0rmat10n a51de when con51der1ng the proposed deal See, e.g., Natalie Musumecr and
Laura Itahano e e

“Does Merger Control Work? A Retrospectlve on U S. Enforcement Actlons and Merge Outcomes ” Antztrust Law
Journal 78, no. 3 (2013): 640.


https://www.economicliberties.us/wp-content/uploads/2021/01/Courage-to-Learn_12.12.pdf
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https://www.businessinsider.com/trump-organization-lawsuit-donald-trump-capital-one-2025-3
https://finance.yahoo.com/news/the-new-trump-era-just-got-more-complicated-for-capital-one-080011072.html
https://www.justice.gov/d9/2023-12/2023%20Merger%20Guidelines.pdf
https://www.justice.gov/d9/2023-12/2023%20Merger%20Guidelines.pdf

