Office of the Secretary

Public Company Accounting Oversight Board
1666 K Street, N.W.

Washington, DC. 20006-2803

March 18, 2024

Re: Amendments to PCAOB Auditing Standards related to a Company’s Noncompliance
with Laws and Regulations

Dear Chair Williams and PCAOB Board Members,

On behalf of Public Citizen and the undersigned groups, we urge the strengthening and
finalization of the Public Accounting Oversight Board’s (“PCAOB”) proposal to update AS
2405, A Company s Noncompliance with Laws and Regulations, and AS 2110, Identifying and
Assessing Risks of Material Misstatement."' The climate crisis and the economy-wide
decarbonization transition are creating new incentives, risks, and opportunities for companies to
misrepresent their financial position. Auditors serve as a “public watchdog” to reasonably assure
the absence of material misstatements and financial fraud.” With a focus on the growing material
threat of climate change to corporations and their investors, PCAOB should direct auditors to
scrutinize companies’ systemic noncompliance with environmental laws and regulations, that
leads to the overestimation of assets and understatement of liabilities. Auditors too often have
served as enablers of corporate misconduct rather than bolstering social trust to investors and the
public writ large.

The fundamental obligation of auditors in reviewing financial statements is to ensure that there
are no material misstatements of a company’s financial position. By directing auditors to identify
all applicable laws and regulations—including new environmental regulations and corporate
disclosure regimes on climate-related risks—and to examine more sources of publicly available
information about a company’s operations, strategy, and financials, the proposed rule will align
guidance with auditors’ implicit role to detect fraud and noncompliance that give rise to material
misstatements in financial reporting. The proposal also rightly tasks auditors to evaluate and
bolster a company's internal controls, the first line of defense to identify and detect fraud and
noncompliance, such as the treatment of whistleblowers. To promote a sustainable and resilient
financial system, auditors must fulfill their critical role of preventing material misstatements and
detecting noncompliance with laws and regulations.
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Increased detection of noncompliance and fraud yields greater benefits than the costs associated
with regulatory compliance among auditors. A recent study estimated that only about one third
of corporate fraud is detected, and that undetected and detected fraud combined annually causes
a 1.6% equity value loss, totaling $830 billion in 2021.° This estimate does not account for the
societal spillovers from fraud and noncompliance with laws and regulations that have resulted in
greater harm to the public. For instance, at the firm level, the consequences of fraud impacts
lower-level employees, who often aren't involved in the wrongdoing, but suffer from financial
instability due to reduced wages or lost work.* In addition, the frequent noncompliance with
environmental and occupational standards has resulted in rampant health and safety risks for
workers and communities. A heightened vigilance in fraud and noncompliance detection can
safeguard investments from corporate misconduct and capital losses stemming from financial
fraud, as well as deter illegal acts and allow for prompt remediation of societal harms to
communities and workers.

Specifically, the proposal emphasizes auditors' duty to evaluate and identify compliance with
environmental regulations. Fossil fuel companies have failed to comply with environmental laws
and regulations that require disclosing their environmental decommissioning liabilities to clean
up or remediate pollution or contamination in their financial statements.’ This has led to
underestimation of environmental liabilities due to oil and gas companies using creative
accounting to keep massive legal liabilities, asset retirement obligations (AROs) and
environmental remediation liabilities (ERLs), off their balance sheets and hidden from investors.
For instance, in North Carolina, growing concerns about Duke Energy Corporation’s coal ash
ponds contaminating waterways and drinking water prompted communities to pursue legal
action over environmental damages due to exposure to hazardous waste. Consequently, Duke
Energy company reached a $1.1 billion settlement agreement to clean up its coal ash ponds,
resulting in a net income decreased to $1.37 billion in 2020 compared to $3.755 billion in 2019.°

Ongoing community organizing that challenges the social license of fossil fuel companies over
harms to communities, especially communities of color, together with litigation risk over
financial remediation for environmental cleanup, will force companies to confront environmental
liabilities that they are neglecting to include in their financial statements.” Oil and gas
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companies’ concealment of environmental liabilities underscores the necessity for auditor
vigilance to detect and identify environmental noncompliance.® By proactively uncovering
financial liabilities stemming from health and environmental harms, auditors can safeguard
investors from potential material misstatements while enabling impacted communities to access
financial compensation for corporate misconduct.

Noncompliance with existing laws and regulations is leading to increasing scrutiny of fossil fuel
and other extractive industries’ environmental harms, human rights abuses, and Indigenous rights
violations.’ Yet, auditors often rubber stamp companies’ misrepresentation of fossil-fuel-related
litigation and environmental liabilities, and investors remain in the dark over significant and
material risk from noncompliance with laws and regulations. For example, the Dakota Access
Pipeline’s (DAPL) final costs exceeded $7.5 billion when initial project estimates were $3.8
billion." Increased expenses stemming from legal challenges and social unrest are often
underestimated or unaccounted for in estimates and assumptions, and subsequently unchecked by
auditors. The proposal’s renewed attention to contingent liabilities will prevent material
misstatements of the true cost of fossil fuel-related projects and offer investors a clearer
understanding of the risks involved with fossil fuel-related projects.

As the energy transition accelerates, driven by the climate crisis and a rapidly evolving
regulatory environment, fossil fuel companies’ rosy accounting in financial statements will fail
to reflect realistic assumptions and estimates for future cash flows and asset valuations. In
addition, new climate regulation at the state, federal, and international levels will create new
risks of material misstatements of asset valuations."" The PCAOB should underscore— as shown
through the recent substantial write-downs in the oil and gas industry— that reliance on
estimates and assumptions tied to past conditions is no longer an acceptable proxy for the many
forward-looking estimates and assumptions required, such as remaining useful lives and
recoverable values in impairment testing.

In 2020, BP wrote off $17.5 billion in oil and gas assets due to its forecasts of an accelerating
transition away from fossil fuels, a material impact on a fossil fuel company’s projected
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valuations.'? This year, due to new climate policies in California and contingent environmental
liabilities in the Gulf of Mexico, Chevron wrote down over $3.5 billion in assets."? Despite these
examples, oil and gas companies are still generally ignoring transition risk and materially
overvaluing their assets, increasing the likelihood of noncompliance with emerging
climate-related regulations. Auditors should update their assumptions to align with the emerging
regulatory environment and ensure fossil fuel firms are doing the same in their asset valuations.

Moreover, companies today are making net-zero commitments in public statements and
corporate sustainability reports, but often fail to substantiate these claims in their 10-Ks and
financial statements. Various public oil and gas companies and financial firms have committed to
achieving net-zero greenhouse gas emissions by 2050, while their financial statements estimate
future cash flows from certain fossil fuel assets and investments based on them having
“indefinite lives” with decommissioning “more than 50 years away.”'* Put simply, many firms
are using public climate-related commitments to attract investors, customers, employees, and to
generate positive press, while not attempting to actually achieve those goals, and in many cases
privately pursuing opposing strategies.'

The mismatch between corporate sustainability pledges and business practices is a significant
source of greenwashing and investor confusion. To address this misleading conduct, we strongly
support the proposal’s language to charge auditors with an explicit responsibility to look beyond
the financial statements to probe inconsistencies and material misstatements between publicly
stated commitments and internal strategy. The PCAOB should direct auditors to look more
closely at the alignment between sustainability disclosures, public climate commitments,
decarbonization strategies, and SEC filings.'*
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To ensure the fair presentation of financial statements, auditors must at the very least evaluate the
efficacy of a company’s internal controls to detect and prevent fraud, as well as proactively
identify the ways that companies may be noncompliant. An audit that does not consider
emerging climate-related regulation and growing social and environmental litigation risk
misunderstands the actual financial position of and risks to a company. We strongly support these
proposals from the PCAOB and urge expeditious strengthening and finalization.

Sincerely,

Public Citizen

Americans for Financial Reform Education Fund
Sierra Club

Greenpeace USA

Better Markets

Revolving Door Project

Green America

Earth Action, Inc.

Micah Six Eight Mission

Texas Campaign for the Environment

The Phoenix Group

Habitat Recovery Project

Centre for Citizens Conserving Environment & Management (CECIC)
The People's Justice Council

Alabama Interfaith Power & Light

350 Hawaii

350 Colorado

350 Humboldt

FreshWater Accountability Project

Zevin Asset Management



